IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PCLYMER DYNAM CS, | NC. : CIVIL ACTI ON
V.
BAYER CORPCRATI ON ; NO. 99-4040

MEMORANDUM

WALDMAN, J. August 14, 2000

|. Introduction

Plaintiff Polymer Dynamcs, Inc. (“PD”) asserts a
civil RRCO claimunder 18 U.S.C. 8§ 1962(c) and supplenental state
law clainms of fraud, negligent m srepresentation, breach of
contract, breach of fiduciary duty, m sappropriation of trade
secrets and unfair conpetition. Presently before the court is
defendant’s Motion to Dismss the RICO claimand four of the
state law clains, as well as the prayer for lost profits and
ot her consequenti al danages.

1. Legal Standard

The purpose of a Rule 12(b)(6) notion is to test the

| egal sufficiency of a conplaint. See Sturmyv. dark, 835 F. 2d

1009, 1011 (3d Cir. 1987). In deciding such a notion, the court
accepts as true the factual allegations in the conplaint and
reasonabl e i nferences therefrom and views themin a |ight nost

favorable to the nonnovant. See Rocks v. Phil adel phia, 868 F.2d

644, 645 (3d GCr. 1989). The court nay al so consider exhibits
appended to the conplaint, docunments integral to the conplaint or

upon which it is based and matters of public record. See In re



Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cr.

1997); Oshiver v. lLevin, Fishbein, Sedran & Berman, 38 F.3d 1380,

1384 n.2 (3d Gr. 1994); Pension Benefit Guaranty Corp. v. Wite

Consolidated Industries, Inc., 998 F.2d 1192, 1196 (3d Cr.

1993).! Dismssal of a claimis appropriate only when it appears
beyond doubt that the plaintiff can prove no set of facts which

would entitle himto relief on that claim See Hishon v. King &

Spaul di ng, 467 U.S. 69, 73 (1984); Robb v. Phil adel phia, 733 F.2d

286, 290 (3d Cir. 1984).
I11. Facts

As alleged by plaintiff the pertinent facts are as
fol |l ow.

PDI is a Pennsyl vani a corporation headquartered in
Al l entown. PDI manufactures pol yurethane-based insol es and
outsoles which it sells to shoe manufacturers. PD has devel oped
nmol di ng technol ogy for the small pol yurethane parts market.

Bayer Corporation (“Bayer”) is an |Indiana corporation
wth its principal place of business in Pennsylvania. It
operates through various divisions. Those involved in this case

are Hennecke Machi nery and Bayer Financial Services.? Bayer AG

1'n assessing a nmotion to dismss a RICO claim courts may
al so consider the plaintiff's R CO case statenent. See Lorenz
v.CSX, 1 F.3d 1406, 1413 (3d Cir. 1993); dessner v. Kenny, 952
F.2d 702 712 n.9 (3d Cr. 1991); Smith v. Berg, 1999 W 1081065,
*21 (E.D. Pa. Dec. 1, 1999).

2Def endant advi ses that Hennecke Machinery is actually a
unit of defendant's Pol yurethanes Division. Wether Hennecke is
a division or unit of a division of defendant Bayer is inmmterial
to the analysis in this case.



is Bayer's German parent corporation. It is the |eading
manuf act urer of pol yurethane raw materials, fornulations and
machi nery in the worl d.

PDI was in search of nmachines that could inject and m x
pol yol and isocyanate chem cals quickly. After several nonths of
negoti ati ons and di scussions of witten proposals, Bayer and PDI
contracted in 1996 for the sale of two Pol yurethane Machi nes.

The contract contained a limtation of liability provision
excl uding recovery of |ost profits and ot her consequenti al
damages in contract or tort.

Hennecke Machi nery manufactured the netering and m xi ng
systens and machi nery which Bayer sold to PDI. The systens and
machi nery were manufactured and sold under United States and
foreign patents held by Bayer AG and its affiliate
Maschi nenf abri k Hennecke Grbh (“Hennecke Gibh”). These systens
and machi nery, and the acconpanyi ng services, were represented by
Bayer to plaintiff to neet its specific requirenents. Bayer
delivered these nmachines in May 1996.

I n August 1996, the parties entered into negotiations
for the acquisition of three additional machines. In My 1997,
PDI entered into a | ease-purchase agreenent with Bayer Fi nanci al
Services to finance the acquisition of the three new Pol yuret hane
Machi nes and Mot oman Robots. The agreenent called for a $300, 000
down paynent to be foll owed by 48 nonthly paynents of $19, 625 and

a $1 buyout. These nmachines were delivered to PD in June 1997.



After plaintiff refused to make its | ease paynents in
full because of the inadequate and defective nature of the
equi pnent, Bayer Financial declared PDI's | ease in default on
Oct ober 30, 1998. Plaintiff clains that this declaration was
false in that Bayer and Bayer Financial knew the systens and
machi nery were inadequate and defective. Utimtely, Bayer filed
a replevin action in May 1999 to seize the nachines. Plaintiff
then pai d Bayer an agreed upon anount for the machi nes which
plaintiff had by then substantially nodified at great expense.

In total, PDI paid Bayer and Bayer Financial Services in excess
of $4, 000,000 for the five systens and nachi nery, parts,
chem cal s and finance charges on the equi pnent | ease.

The five machi nes supplied by Bayer were defective and
continually failed to performtheir intended function. Plaintiff
began conpl ai ni ng about various aspects of the equi pnent soon
after the first two machi nes were delivered. Throughout the next
few years, plaintiff continued to experience severe problens wth
the machi nes. Defendant and other nenbers of the alleged
enterprise nmade fal se assurances of quality and
m srepresentations regardi ng the success of repairs. |In response
to plaintiff's conplaints, Bayer scheduled visits for PDI to
Hennecke Machinery in Septenber 1997 ostensibly to obtain
techni cal assistance but then denied plaintiff access to any
machi ne shop. Bayer AG then arranged in 1998 for eval uations of

PDI's equi pnent by its Gernman technical staff, however, the



problenms with the equi pment continued after these eval uations.

Def endant m srepresented to plaintiff that the machines
woul d neet PDI's requirenents, that problens with the nachines
were being resolved, that the nachines were built according to
specifications and that any probl ens experienced by plaintiff
were the result of its chem cal fornulations. Defendant failed
to disclose that the machi nes woul d not perform properly, that
the nozzles had a useful life of only a few days, that the system
provi ded was incapable of neeting plaintiff's requirenents, and
that the pertinent patents were not followed in the manufacture
of the machines. Defendant also “held out to plaintiff prom ses
of a partnership and future business from Bayer.”

In reliance, plaintiff invested mllions of dollars in
purchase and finance costs for defective machi nery, and exchanged
confidential commercial information with defendant which was used
by it and its affiliates for their comercial advantage.® Bayer
i ncorporated PDI technology into new machinery for sale to Bayer
custoners and used confidential information obtained from
plaintiff to nodify systens and machi nery nmade by defendant for
ot her custoners. Defendant thus enhanced its position to conpete
wth plaintiff and has solicited its custoners.

Bet ween 1995 and 1998, plaintiff received 49 nmailings

and 16 interstate tel ephone calls from Bayer, Hennecke Machi nery

]It appears that sone of this information was subject to a
di scl osure agreenent which essentially limted its use for the
benefit of PDI. The agreenent pertains to certain informtion
di scl osed between Decenber 1, 1995 and Novenber 30, 1996.
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and Bayer Financial related to the acquisition, financing or
servicing of the machinery in question or seeking paynent of
anounts overdue under the |ease.

I'V. Discussion

A Plaintiff’s RRCO d aim

To sustain a civil RICO claimunder 8§ 1962(c), a
plaintiff nust show the exi stence of an enterprise affecting
interstate commerce; that the defendant was enpl oyed by or
associated with the enterprise; that the defendant partici pated
in the conduct of the affairs of the enterprise; and, that the
def endant did so through a pattern of racketeering activity which

included at least two predicate acts. See Sedima, S.P.R L. V.

Intrex Co., Inc., 473 U S. 479, 496 (1985); Annulli v. Panikkar,

200 F.3d 189, 198 (3d Cr. 1999). To satisfy the participation
requi renent, a defendant nust participate in the operation or

managenent of the RICO enterprise. See Reves v. Ernst & Young,

507 U.S. 170, 185 (1993). A plaintiff has standing and can
recover only to the extent that he has been injured in his

busi ness or property by the conduct constituting the violation.
Sedima, 473 U. S. at 496.

Def endant chall enges virtually every aspect of
plaintiff's RICO claim Defendant argues that plaintiff has
failed to set forth a schene to defraud to support the alleged
predi cate acts of nmail and wire fraud, has failed to show a

“pattern” of racketeering activity and has failed to plead a



distinct RICO enterprise the affairs of which defendant conducted
t hrough such a pattern

Plaintiff essentially clains that defendant know ngly
provi ded non-conform ng and defective machinery to plaintiff and
lulled it with false representations regarding repair to secure
nore business and ultimately to obtain mllions of dollars, and
i nduced plaintiff with false prom ses of a business relationship
to share val uabl e confidential comercial information which
def endant m sappropriated. Plaintiff sets forth nunmerous
mai lings and interstate wire communi cati ons nmade by defendant in
furtherance of this activity. Plaintiff has pled predicate acts
of mail and wire fraud sufficient to survive a notion to dism ss.

See Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1415

(3d Gr. 1991); Schuylkill Skyport Inn, Inc. v. R ch, 1996 W

502280, *14 (E.D. Pa. Aug. 21, 1996).

To establish a pattern of racketeering activity, a
plaintiff nust show that the racketeering acts are rel ated and
anpunt to or pose a threat of continued unlawful activity. H.J.

Inc. v. Northwestern Bell Telephone Co., 492 U S. 229, 239

(1989); Kehr Packages, 926 F.2d at 1412.

Racketeering acts are related if they have the sane or
simlar purposes, results, participants, victins, or nethods of
commi ssion, or are otherwise “interrelated by distinguishing

characteristics and are not isolated events.” HJ. Inc., 492 U S

at 240; Tyler v. ONeill, 994 F. Supp. 603, 615 (E.D. Pa. 1998),

aff'd, 189 F.3d 465 (3d Gir. 1999), cert. denied, 120 S. C. 981

(2000) .



Continuity refers to a closed period of repeated
conduct or past conduct that by its nature projects into the
future the threat of repetition. HJ. Inc., 492 U S. at 241-42;
Tyler, 994 F. Supp. at 615. Continuity over a closed period may
be denonstrated by a series of related predicate acts extendi ng
over a substantial anmpbunt of tinme. H.J. Inc., 492 U S at 241-
42; Tyler, 994 F. Supp. at 615.

The acts of mail and wire fraud all eged are rel ated,
extend over a three year period, have the comon purpose of
fraudul ently obtai ning noney and val uabl e proprietary information
fromplaintiff, and have the sane participants, victimand nethod

of conm ssi on. See, e.qg., United States v. Pelullo, 964 F.2d

193, 209 (3d Gr. 1992)(allegations of predicate acts over 19

nonth period sufficient to find continuity); Kehr Packages, 926

F.2d at 1414 (relatedness test will nearly always be satisfied in
cases alleging at least two acts of mail fraud stenm ng from sane

fraudul ent transaction); Leonard A. Feinberg, Inc. v. Central

Asia Capital Corp., 974 F. Supp. 822, 849-50 (E.D. Pa. 1997)

(predicate acts extendi ng over one year period sufficient).

Plaintiff has alleged a pattern of racketeering
activity sufficient to withstand a notion to di sm ss.

Plaintiff alleges two enterprises. The first consists
of defendant Bayer, Hennecke Machi nery, Bayer Financial Services,
Bayer AG and Hennecke Grtbh (“Bayer Enterprise”). The second
consists of these entities plus PDI itself (“Bayer-PD

Enterprise”).



An enterprise includes “any individual, partnership,
corporation, association, or other legal entity, and any union or
group of individuals associated in fact although not a | egal
entity.” 18 U . S.C. 8§ 1961(4). As 8§ 1962(c) requires a finding
t hat the defendant “person” conducted or participated in the
conduct of the affairs of an “enterprise” through a pattern of
racketeering activity, the “person” charged with a violation of
8 1962(c) nust be separate and distinct fromthe “enterprise.”

Kehr Packages, 926 F.2d at 1411; Tyler, 994 F. Supp. at 614.

Al t hough the distinctiveness requirenent precludes a
cl ai magainst a corporation as both a “person” and the

“enterprise,” the defendant person may be a nenber of an

association in fact enterprise. See Perlberger v. Perlberqger,

1999 WL 79503, *2 (E.D. Pa. Feb. 12, 1999)(overl ap between
def endant persons, an individual and law firmof which he is sole
shar ehol der, and nenbers of association in fact enterprise does

not defeat distinctiveness requirenent); S&W Contracting Servs.,

Inc. v. Phil adel phia Hous. Auth., 1998 W. 151015, *6 (E.D. Pa.

March 25, 1998) (def endant can be both person and nenber of

association in fact enterprise); Schuylkill Skyport Inn, Inc. v.

Rich, 1996 WL 502280, *32 (E.D. Pa. Aug. 21, 1996)( attorneys may
be persons and part of association in fact enterprise); PTI

Servs., Inc. v. Quotron Sys., Inc., 1995 W 241411, *12-13 (E. D

Pa. April 19, 1995)(entity may be menber of association in fact
enterprise while participating in conduct of affairs of the

enterprise as a RICO person); G own Cork & Seal Co. Inc. v.




Ascah, 1994 W. 57217, *2 (E.D. Pa. Feb. 18, 1994) (defendant
persons as a group may constitute association in fact
enterprise).

A plaintiff also can be an enterprise or a nenber of an

enterprise. See United States Energy Omers Comm Vv. United

States Energy Managenent Sys., Inc., 837 F.2d 356, 362 (9th Cr.

1988); Com Tech Assocs. v. Conputer Assocs. Int'l, Inc., 753 F

Supp. 1078, 1088-89 (E.D.N.Y. 1990), aff'd, 938 F.2d 1574 (2d

Cr. 1991); Prudential Ins. Co. of Anerica v. US. Gypsum 711 F

Supp. 1244, 1261 n.5 (D.N.J. 1989)(plaintiff may be nenber of

enterprise); Tenple University v. Salla Bros. Inc., 656 F. Supp.

97, 102 (E.D. Pa. 1986)(plaintiff nmay be “enterprise”).
An enterprise consisting of a corporate defendant and
its parent, subsidiaries, affiliates or agents, however, wlI

rarely satisfy the distinctiveness requirenent. See Bachnman v.

Bear, Stearns & Co., 178 F.3d 930, 932 (7th G r. 1999); D scon

Inc. v. NYNEX Corp., 93 F.3d 1055, 1064 (2d Gr. 1996), vac'd on

ot her grounds, 525 U. S. 128 (1998); Conpagnie De Reassurance V.

New Engl and Rei nsurance Corp., 57 F.3d 56, 92 (1st Cr. 1995);

Gasoline Sales, Inc. v. Aero Gl Co., 39 F.3d 70, 73 (3d Gr.

1994). A narrow exception has been recogni zed where a corporate
defendant in an association in fact enterprise of affiliated
entities plays a role in the racketeering activity distinct from

t he undertakings of the affiliates. See Khurana v. |Innovative

Health Care Sys., Inc., 130 F.3d 143, 153 (5th Gr. 1997);

Gasoline Sales, 39 F.3d at 73; Stewart v. Associ ates Consuner
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Di scount Co., 1 F. Supp. 2d 469, 475 (E.D. Pa. 1998).*

It is not enough that a parent and subsidiary have
different roles in the enterprise, sonething typical of every

such rel ationship. See Fogie v. Thorn Anericas, Inc., 190 F.3d

889, 898 (8th Cr. 1999). It is not enough that a parent
corporation obtained benefits froma defendant-subsidiary’s

unl awful activity. See Eli Lilly, 23 F. Supp. 2d at 488; Bodtker

v. Forest Gty Trading Group, 1999 W 778583, *10 (D. Oe. Cct.

1, 1999) (“that the parent corporation benefits economcally from
the fraudulent practices of its subsidiary is not enough”). It
is not enough that affiliated conpanies act in concert to further

a common schene to defraud. See Gasoline Sales, 39 F.3d at 73;

Eli Lilly, 23 F. Supp. 2d at 487.

It also is not al one enough to show an enterprise
consisting of affiliated entities each of which played a role in

the predicate activity. A defendant nust conduct the affairs of

“Plaintiff suggests that after the decision in Jaguar Cars,
Inc. v. Royal Oaks Motor Car Co., 46 F.3d 258 (3d Cir. 1995),
affiliated corporations nust be viewed generally as distinct for
RI CO enterprise purposes. Such a reading of Jaguar Cars has been
rejected by a nunber of courts and adopted by none. See Brannon
v. Boatnmen's First Nat'l. Bank of Ckla., 153 F.3d 1144, 1148 n. 4
(10th Gr. 1998); Enery v. Anerican CGeneral Finance, Inc., 134
F.3d 1321, 1324-25 (7th Cr. 1998); Dow Chem Co. v. Exxon Corp.
30 F. Supp. 2d 673, 700-01 (D. Del. 1998); Eli Lilly and Conpany
v. Roussel Corp., 23 F. Supp. 2d 460, 488 n.43 (D.N. J. 1998);
Metcal f v. Pai neWbber Inc., 886 F. Supp. 503, 513-14 & n.12
(WD. Pa. 1995), aff'd, 79 F.3d 1138 (3d G r. 1996). Jaguar Cars
stands for the statutorily consistent and unremarkabl e
proposition that an insider who controls a corporate entity and
conducts its affairs through a pattern of racketeering activity
may be liable as a “person” under 8 1962(c). The Court in Jaguar
Cars did not state or inply that a conmbination of a corporation
and its officers could as a general matter constitute a Rl CO
enterpri se.

11



the enterprise and not nerely its own affairs. Thus, a plaintiff
who pl eads an enterprise consisting of a defendant-subsidiary and
its parent nmust show how t he defendant participated in the
operation or managenent of the parent and, of course, howit did

so through a pattern of racketeering activity. See Bodtker, 1999

WL 778583 at *11-12. The defendant conpany “nust be shown to use
its agents or affiliates in a way that bears at least a famly
resenbl ance to the paradigmatic R CO case in which a crim nal
obtains control of a legitimate (or legitimte-appearing) firm
and uses the firmas an instrunentality of crimnality.” Enery,
134 F. 3d at 1324.

Plaintiff’s allegations regarding the roles of the
purported nenbers of the enterprise in the alleged racketeering
activity and the el enent of defendant’s control are cursory and
| argely concl usory.

What does appear or nmay reasonably be inferred is that
def endant knowi ngly m srepresented the nature and quality of
equi pnent offered for sale to plaintiff. Defendant and its
parent induced plaintiff to nmake further purchases with fal se
assurance of technical assistance and repair. Bayer Financi al
declared plaintiff in default and demanded paynent under the
| ease- purchase agreenent, knowi ng that plaintiff had been cheated
and was not legally in default. Defendant’s prom ses of a
partnership and future business induced plaintiff to share
val uabl e proprietary information which was then m sused to injure
plaintiff in its business. Mere broken prom ses, of course, do

not constitute fraud. See Perlman v. Zell, 185 F.3d 850, 853

12



(7th Gr. 1999). Wile not expressly pled, however, it may
reasonably be inferred fromthe totality of the allegations that
def endant never intended to keep these prom ses. Defendant

all egedly “orchestrated” the actions which conprise the schene
and thus, at least inferentially, may have had and exercised the
power to participate in the operation of the parent and perti nent
affiliates through a pattern of mail and wire fraud.

G ven the exacting standard governing Rule 12(b)(6)
nmotions, these allegations and inferences set forth an
“enterprise” of affiliated entities whose affairs defendant
“conducted” through a pattern of mail and wire fraud in which
each played a distinct role adequately, if barely, to survive a
notion to dism ss.

The Bayer-PDl enterprise is another matter. An
“enterprise’” nmust have an existence separate fromthe pattern of

racketeering activity. See U S. v. Turkette, 452 U S. 576, 583

(1981); U.S. v. MDade, 28 F.3d 283, 295 n. 15 (3d Gir. 1994).

As pled, it does not appear that defendant had any appreci abl e
relationship with plaintiff apart fromthe all eged predicate
activity. That one business entity deceived another in a
commercial transaction does not nmake a conbination of the two
into an enterprise or virtually every perpetrator and victimof a

fraud schene would qualify as an “enterprise.” See RC M

Executive Gallery Corp. v. Rols Capital Co., 1997 W. 27059, *8

n.8 (S.D.N. Y. Jan. 23, 1997) (“[t]he allegation that the
plaintiffs were part of an associated-in-fact enterprise to

defraud thensel ves is a transparent conclusory allegation that

13



the Court is not bound to accept even on a notion to dism ss”).

In any event, the Bayer enterprise has been pled
sufficiently to wwthstand a notion to dismss and thus the RI CO
claimin count | stands.

B. Plaintiff's State Law d ai ns

Def endant argues that the fraud claimasserted in count
Il should be dism ssed pursuant to the “gist of the action”
doctrine as the count does nothing nore than set forth a breach
of contract claim The “gist of the action” doctrine bars clains
for allegedly tortious conduct where the gist of the conduct

al l eged sounds in contract rather than tort. See Quorum Health

Resources, Inc. v. Carbon-Schuylkill Community Hosp., Inc., 49 F

Supp. 2d 430, 432 (E.D. Pa. 1999); Sunquest Info. Sys., Inc. V.

Dean Wtter Reynolds, Inc., 40 F. Supp. 2d 644, 651 (WD. Pa.

1999); Factory Market, Inc. v. Schuller Int'l Inc., 987 F. Supp.

387, 392-94 (E.D. Pa. 1997); Redevel opnent Auth. of Canbria v.

International Ins. Co., 685 A 2d 581, 590 (Pa. Super. 1996);

Phico Ins. Co. v. Presbyterian Med. Servs. Corp., 663 A 2d 753,

757 (Pa. Super. 1995). The doctrine precludes a tort claimwhich
essentially duplicates a breach of contract claimor the success
of which is wholly dependent on the terns of a contract. See
Sunquest, 40 F. Supp. 2d at 651(citations omtted). An exception
to the doctrine exists where the contract is collateral to

primarily tortious conduct. See Quorum Health Resources, 49 F

Supp. 2d at 432; Sunquest, 40 F. Supp. 2d at 651.
The factual bases underlying plaintiff's fraud and

contract clainms clearly overlap. Plaintiff, however, alleges

14



that certain m srepresentations by defendant, including pronm ses
of future business not contenplated by the sales contracts,
i nduced plaintiff to reveal confidential commercial information
to defendant. Mreover, it is not clear that all of the
proprietary information related was enconpassed by the parties’
di scl osure agreenent which on its face applied only to
di scl osures between Decenber 1, 1995 and Novenber 30, 1996. The
court cannot concl ude beyond doubt fromthe pleadings that the
contract is not collateral to any of plaintiff’s fraud
al | egati ons.

Def endant argues that the econom c | oss doctrine
precludes plaintiff fromrecovering on the negligent
m srepresentation claimasserted in count Ill for any | osses it
suffered as a result of defendant's all eged breach of contract.
The econom ¢ | oss doctrine precludes recovery of econom c | osses
intort by a plaintiff whose entitlenent to such recovery “fl ows

only froma contract.” Duquesne Light Co., 66 F.3d at 618;

Factory Market, 987 F. Supp. at 395.°

*Bayer does not argue that plaintiff's fraud claimis barred
by this doctrine. Courts in this district have split as to
whet her the econom c | oss doctrine applies to such a claim
Conpare Peerless Wall & Wndow Coverings, Inc. v. Synchronics,
Inc., 85 F. Supp. 2d 519, 535 (WD. Pa. 2000) (economc | oss
doctrine inapplicable to tort claimbased on intentionally false
representation); North Am Roofing & Sheet Metal Co. v. Building
& Constr. Trades Council, 2000 W. 230214, *7 (E.D. Pa. Feb. 29,
2000) (sane); Sunquest, 40 F. Supp. 2d at 658; Auger v. Stouffer
Corp., 1993 W 364622, *5 (E.D. Pa. Aug. 31, 1993)(sane); Palco
Linings, Inc. v. Pavex, Inc., 755 F. Supp. 1269, 1274 (M D. Pa.
1990), with Sneberger v. BTl Anmericas, Inc., 1998 W 826992, *7-8
(E.D. Pa. Nov. 30, 1998) (applying econonic |oss doctrine to
intentional msrepresentation claim; Sun Co. v. Badger Design &
Constructors, Inc., 939 F. Supp. 365, 371 (E.D. Pa. 1996) (sane).

15



The doctrine recognizes that tort law “is not intended
to conpensate parties for |osses suffered as a result of a breach

of duties assuned only by agreenent.” Factory Market, 987 F

Supp. at 395-96 (quoting Palco Linings, Inc. v. Pavex, Inc., 755

F. Supp. 1269, 1271 (M D. Pa. 1990)). The doctrine precludes
recovery of damages in tort which “were in the contenpl ati on of
the parties at the origination of the agreenent.” Factory

Mar ket, 987 F. Supp. at 396 (quoting Auger v. Stouffer Corp.

1993 W. 364622, *3 (E.D. Pa. Aug. 31, 1993)).

Plaintiff seeks danages which appear to arise fromthe
al | eged breach of contract including paynents for purchases of
the systens, machinery, parts and chemcals, lost profits, excess
costs fromfactory defects and | ost profits. Plaintiff, however
also alleges that it incurred expenses for equipnent, |abor,
fi nance charges, professional fees and other things which it
woul d not have had defendant not m srepresented the nature of and
it ability to renediate the problens with the equi pnent. The
court cannot conclude fromthe face of the pl eadi ngs that
plaintiff will be unable to prove that any of the all eged damages
resulted fromthe alleged m srepresentations and breach of a duty
beyond that assuned by contract.

Def endant argues that the breach of fiduciary duty
claimasserted in Count V is deficient because no fiduciary
rel ati onship existed between PDI and Bayer. A fiduciary duty
arises froma special relationship of trust in which there is

“confidence reposed by one side [and] dom nation and influence

16



exercised by the other.” Antinoph v. Laverell Reynolds Sec.,

Inc., 703 F. Supp. 1185, 1188 (E.D. Pa. 1989) (citation omtted).

See also Tyler, 994 F. Supp. at 611. A business associati on may

formthe basis of a confidential relationship only if one party
surrenders substantial control over sone portion of his affairs

to the other. See Tyler, 994 F. Supp. at 612; MDernott v. Party

Gty Corp., 11 F. Supp. 2d 612, 626 (E.D. Pa. 1998); In Re Estate

of Scott, 316 A 2d 883, 886 (Pa. 1974).

Plaintiff has alleged that the rel ati onship between the
parties was one of trust and that defendant exercised influence
over plaintiff through its msrepresentations. Plaintiff has not
all eged facts to show that it surrendered substantial control
over its affairs or that defendant exercised dom nance over
plaintiff. Merely that one party trusts another who deceived him
does not constitute breach of a fiduciary duty or virtually every
perpetrator of fraud and his victimcould be said to have a
fiduciary relationship.

Def endant al so chal l enges the claimfor unfair
conpetition asserted in count VII. The elenents of a cause of
action for unfair conpetition under Pennsylvania comon |aw are
generally the sane as those for a claimunder 15 U S. C
8§ 1125(a) (1) of the Lanham Act, with the exception that no affect
on interstate conmerce need be shown. The essence of such a
claimis injury to a conpetitor by an attenpt to pass off goods

or services of one party as those of another. See Haynond v.

Lundy, 2000 WL 804432, *12 (E.D. Pa. Jun 22, 2000); G deons

17



Intern., Inc. v. Gdeon 300 Mnistries, Inc., 94 F. Supp. 2d 566,

580 (E.D. Pa. 1999); J & MTurner, Inc. v. Applied Bolting Tech.

Products, Inc., 1998 W. 47379, *8 (E.D. Pa. Jan 30, 1998), aff’d,

173 F.3d 421 (3d Cir. 1998); International Hobby Corp. v.

Ri varossi S.P. A, 1998 W. 376053, *7 n.7 (E.D. Pa. June 29,

1998), aff’d, 203 F.3d 817 (3d Gir. 1999); Alen-Mland v.

International Bus. Mach. Corp., 746 F. Supp. 520, 553 (E.D. Pa.

1990), decision supplenented on other grounds, 770 F. Supp. 1014,

1030 (E.D. Pa. 1991); More Push-Pin Co. v. More Bus. Forns,

Inc., 678 F. Supp. 113, 116 (E.D. Pa. 1987). To be actionable,

of course, the alleged m sl eadi ng conduct nust be undertaken by a

conpetitor or business rival of the plaintiff. See Serbin v.

Ziebart Int'l. Corp., 11 F.3d 1163, 1175, 1179 (3d Cr. 1993),;

B.V.D. Co. v. Kaufmann & Baer Co., 166 A 508, 508 (Pa. 1922).

Def endant contends that plaintiff has failed to show
that the parties are business conpetitors and has failed to show
deceit or consumner confusion.

Plaintiff has alleged that defendant solicited
plaintiff’s custoners with the use of m sappropri ated
confidential information and technol ogy whi ch def endant
incorporated into its products. From such an allegation, one can
reasonably infer that the parties conpeted for at |east sone of
t he sane potential customners.

Plaintiff contends that a showi ng of deception or
consuner confusion is unnecessary. Plaintiff relies on several

cases for this proposition. Three of these cases, however, do
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not involve clains for unfair conpetition but rather clains for

m sappropriation of trade secrets. See College Watercolor G oup,

Inc. v. Wn H Newbauer, Inc., 360 A 2d 200 (Pa. 1976); Den-Tal -

Ez, Inc. v. Sienens Capital Corp., 566 A 2d 1214 (Pa. Super.

1989); Air Products and Chens. Inc. v. Johnson, 442 A 2d 1114

(Pa. Super. 1982).

Plaintiff al so paraphrases | anguage in a state Suprene
Court opinion to suggest that pirating the enpl oyees of a
conpetitor to destroy its business constitutes unfair
conpetition. This |anguage, however, was part of a discussion
about intentional interference with enpl oynent contracts and
i nduci ng breaches of covenants not to conpete or divul ge

confidential information. See Morgan’s Hone Equi pnent corp. V.

Martucci, 136 A 2d 838, 847 (Pa. 1957). In later discussing
unfair conpetition, the Court expressly noted the general elenent
that the chall enged conduct be “reasonably likely to produce

confusion in the public mnd.” [d. at 848. See also Vincent

Horowtz Co., Inc. v. Cooper, 41 A 2d 870, 872 (Pa. 1945) (noting

| ack of proof that “defendant’s action consists of any fraud or
deception in its dealings with third parties or consuners” in
affirmng denial of injunctive relief for alleged unfair
conpetition).

Plaintiff cites a Superior Court case for the
proposition that unfair conpetition enconpasses nore than
trademark infringenment. That case, however, involved |ikely

public confusion fromdefendant’s use of plaintiff’s unregistered
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generic nane. See Pennsylvania State University v. University

O thopedics, Ltd., 706 A 2d 863, 867 (Pa. Super. 1998).

Neverthel ess, plaintiff’s position is not w thout
support. Wiile acknow edging that “the theory is a sonewhat hazy
one,” the Third Crcuit has recogni zed the possibility of relief
under the Pennsylvania |law of unfair conpetition “where there has
been no fraud on the public but a m sappropriation for the
commerci al advantage of one person of a benefit or property right

bel ongi ng to anot her. Ettore v. Philco Tel evision Broadcasting

Corp., 229 F.2d 481, 490 (3d Cir. 1956). Moreover, it is not

cl ear beyond doubt fromthe face of its pleadings that plaintiff
w Il be unable to show custoner deception or confusion.

Plaintiff essentially alleges that defendant was representing and
marketing to custoners as its own technol ogy which was in fact
exclusively plaintiff’s.

Def endant al so argues that plaintiff's prayer for | ost
profits and ot her consequenti al danages in connection with its
contract and m srepresentation clains should be stricken because
the parties' contract expressly excludes such damages. Plaintiff
responds that this clause does not bar its consequential damage
clains because it has alleged that defendant acted wllfully and
want onl y, and because the cl ause may be unconsci onabl e and
unenf or ceabl e.

The limtation of liability clause excludes damages,
whether arising in contract, strict liability or tort, for |ost

profits, |ost operating tinme, |loss or reduction in use of any
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facilities, increased expense of operation or maintenance cost,
val ue of investnent or any other consequential damages.
Plaintiff’s prayer for lost profits, excess costs fromfactory
defects and an investnent to establish an operation in Mexico
whi ch was dependent on the successful functioning of the

equi pnent supplied by defendant appear to fall within the
limtation of liability clause.

Under Pennsylvania law, a limtation of liability
clause in a commercial contract is enforceable “as |long as the
[imtation which is established is reasonable and not so drastic
as to renove the incentive to performwith due care.” Valha

Corp. v. Sullivan Assoc., Inc., 44 F.3d 195, 204 (3d Gr. 1995).

This is particularly so when the contract is between inforned
busi ness entities dealing at arns |ength and there has been no
injury to person or property. 1d., 44 F. 3d at 203-04. The
limtation does not apply, however, to clains of willful and

want on conduct . | d. See also Valley Forge convention & Visitors

Bureau v. Visitor's Services, Inc., 28 F. Supp. 2d 947, 950

(1998). Plaintiff has sufficiently alleged intentional tortious
or willful and wanton conduct in its claimfor fraud.?®

A contract provision is unconscionable if one of the
parties | acked a neani ngful choice as to whether to accept the
provi sion and the chal |l enged provision so unreasonably favored

the other party to the contract as to be “oppressive.” See Seus

®Al so, it is unclear fromthe docunents referenced in the
conpl ai nt whi ch have been submtted that the contract governing
t he second transaction included a |imtation of damages provision
conparable to that contained in the first contract.
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v. John Nuveen & Co., 146 F.3d 175, 184 (3d Cr. 1998); Wtner v.

Exxon Corp., 434 AA 2d 1222, 1228 (Pa. 1981); Koval v. Liberty

Mutual Ins. Co., 531 A 2d 487, 491 (Pa. Super. 1987), appeal

deni ed, 541 A 2d 746 (Pa. 1988). Plaintiff has not alleged that
it was prohibited fromnegotiating the contract terns. See

Zawi erucha v. Phil adel phia Contributorship Ins. Co., 740 A 2d

738, 740 (Pa. Super. 1999). See also AAMCO Transm ssions, lnc.

v. Harris, 1990 WL 83336, *4-5 (E.D. Pa. June 18, 1990). | ndeed,
it appears fromthe pleadings that various proposals were
negotiated at the tinme of the initial transaction and that
negotiations prior to the subsequent transaction consuned nine
mont hs. Moreover, the limtation of liability provisionis of a
type often found in commercial contracts and on its face is not
oppr essi ve.

Plaintiff also contends that the failure of a repair
remedy may vitiate a limtation of liability provision. For this

contention, plaintiff relies on Chatlos Sys., Inc. v. National

Cash Reqgister Corp., 635 F.2d 1081 (3d Gr. 1980). That case

actually involved the application and prediction of New Jersey
aw. The Court in Chatlos in fact held that the failure of a
repair remedy, certain express and inplied warranties, did not
render unconsci onable or ineffective a contractual provision
excl udi ng consequenti al damages. See id. at 1087.

V. Concl usi on

Def endant protests that plaintiff is contriving tort

claims and attenpting to use the club of the civil RICO statute
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in circunmstances suggesting at nost breaches of contract. This
may prove to be true but, with the exception of breach of
fiduciary duty, plaintiff’s allegations are facially sufficient
to survive a notion to dismss its clains.

Consistent with the foregoing, defendant’s notion wll
be granted as to the fiduciary duty claimin count V and w ||

ot herwi se be denied. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PCLYMER DYNAM CS, | NC. : CIVIL ACTI ON
V.
BAYER CORPORATI ON NO. 99-4040
ORDER
AND NOW this day of August, 2000, upon

consi deration of defendant’s Mdtion to Dismss (Doc. #5) and
plaintiff’s response thereto, consistent with the acconpanyi ng
menorandum | T | S HEREBY ORDERED that said Mtion is GRANTED as
to plaintiff’s breach of fiduciary duty claimin Count V and is
ot herw se DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



